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As the development of the society, it has become more and more common 
to break up the marriage in modern society. But the children whose parents are 
divorced are not protected as good as the children whose parents live together. 
They are the most vulnerable groups and needed to pay more attention. 
Divorced parents often fight for the custody of minor children or shirk the 
responsibility of guardianship or have the disputes of visitation right in judicial 
practice, so people began to pay attention to children’s rights. With the 
development of welfare state and children rights, children are considered to be 
the subject of rights, not the object, and the best interests of the child emerges 
as the times require. Although the law of marriage and family of our country are 
constantly revised and improved in recent years, there are still a lot of problems 
have not been fundamentally resolved. The problems how to protect the 
children in divorced parent-child relationship still exists. In order to protect the 
minor children’s rights in divorced parent-child relationship, we should 
establish the principle of the best interests of children in legal system 
concerning children's affairs in China. 
The first part of the article describes the meaning of the principle of best 
interests of children and when it is raised firstly. The principle of the best 
interests of children is made clear in the UN "Convention on the rights of the 
child"in1989. It is the highest guiding principle for treatment of children's 
affairs, treats children’s rights as the primary consideration and maximizes the 
rights of the child. 
The second chapter discusses the best interests of children in divorce cases. 
No matter in Continental law system or Anglo-American law system, most 
countries have stipulated the principle of the best interests of children in the 
marriage and family legislation, which has a very important significance to the 













The third chapter mainly discusses the shortcomings and suggestions in 
protecting the rights and interests of children in divorced parent-child 
relationship in China. Through the analysis, our country’s marriage family 
legislation has the following problems in the protection of minor children’s best 
rights: the determination of custody, the determination about the maintenance 
and modification of the cost of upbringing and enforcement, disputes of the 
visitation right. The principle of the best interests of the child provides the 
direction and guidance for our legislative and judicial reform. 
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第一章  儿童最大利益原则的内涵及意义 

























③ 李宗锷,潘慧仪.英汉法律大词典[M].香港:商务印书馆（香港）有限公司,法律出版社 1999.125. 




























是已出生但未满 18 周岁的人，不包括从受孕时起尚未出生的人。 
二、儿童最大利益原则的提出 









述到法律文本中是在 1989 年的《儿童权利公约》。《儿童权利公约》第 3
条第 1 款将其表述为：“关于儿童的一切行为，不论是公私社会福利机构、
法院、行政当局或立法机构执行，均应以儿童的最大利益为一种首要考虑。” 























重要作用。条约中第 3 条第 1 款的规定具有提纲挈领的意义，极大地丰富



















                                                 
① 除了第 3 条之外，《儿童权利公约》还有其他条款具体体现了儿童最大利益原则。如第 9 条第 3 款、第
18 条第 1 款、第 21 条、第 37 条第 3 款以及第 40 条第 2 款第 3 项。 
② P.alston and B.Gilmour walsh.the Best Interests of the Child:Towards a Synthesis of Children’s Rights and 
Cultural Values.1996. See Sharon Detrick.A Commentary on the United Nations Convention on the Rights of 
the Child.martinus nijhoff publishers,1999.92. 










































                                                 
① Cass.The Limits of Public—Private Dichotomy. in P. Alston. S. Parker. J. Seymour (eds. Children), Rights and 
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